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UNITED STATES CIRCUIT COURT OF APPEALS, FOURTH 

CIRCUIT. 



The Norfolk and Atlantic Terminal Company, Plaintiff 
in Error, v. Frank Rotolo, Defendant in Error. 
(Argued November 8, 1909. Decided May 17, 1910.) 

Limitation of Actions — Suspension or Interruption — Action against 
Wrong Defendant. — Section 2934, Va. Code, which gives a further 
time of one year where a suit has been brought against the wrong 
defendant and judgment is rendered against the plaintiff solely upon 
such ground, was intended to provide that where one, because of a 
misapprehension of the facts or other reason, and without fraud, in- 
stitutes suit against the wrong person, the bringing of such suit will 
not prevent him from instituting suit against the proper defendant, if 
the suit abates solely upon that ground. 

Negligence — Pleading— Declaration — Sufficiency. — Where the decla- 
ration in an action of trespass on the case against a street railroad 
company for personal injuries, alleged that the defendant carelessly and 
negligently ran the northbound car so as to cause the injury which the 
plaintiff sustained, it is a fatal variance and the plaintiff will not be en- 
titled to recover where the evidence shows that the injury was sus- 
tained at a time when the northbound car was stationary, and that 
such injury was clue to the fact that the southbound car was in motion. 

In error to the Circuit Court of the United States for the 
Eastern District of Virginia, at Norfolk. 

Before Pritchard, Circuit Judge, and Brawley and Gonner, 
District Judges. 

IV. H. Venable and Henry IV. Anderson, for the plaintiff in 
error. 

/. L. Jeffries (Jeffries, Wolcott, Wolcott & Lankford on brief), 
for the defendant in error. 

Frank Rotolo, alleged citizen and subject of the Kingdom of 
Italy, filed in the court below on August 31, 1908, his declara- 
tion in trespass on the case against The Norfolk and Atlantic 
terminal Company, alleging himself to have been injured at 
or near the intersection of City Hall and Monticello Avenues, in 
the City of Norfolk, Virginia, while entering an electric car 
operated by defendant company for the purpose of carrying 
passengers for hire. It is alleged in the first count of the declara- 
tion that this injury was received by reason of the defendant, by 
and through its servants, negligently running another car upon 
and against plaintiff whilst he was on the step and platform of 
the first car in the act of boarding it. In the second count it al- 
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leged that defendant had placed one of its cars at the intersec- 
tion of City Hall and Monticello Avenues to receive passengers; 
that a large number of persons were entering this car; that the 
platform thereof was crowded with such persons ; that the plain- 
tiff had gotten upon the step and platform of this car, when the 
servants of defendant operating another car of defendant at or 
near the place, who saw, or by reasonable care could have seen, 
plaintiff in the position that he was in in time to have avoided 
injuring him, negligently ran this last named car upon him and 
injured him. It is alleged in both counts of the declaration that 
this injury was incurred on April 1, 1907, that within one year 
from that date, to-wit, on December 14, 1907, plaintiff instituted 
suit in the court below against the Norfolk and Portsmouth 
Traction Company to recover damages therefor; that on June 13, 
1908, a judgment was entered therein determining that the in- 
jury was intlicted by the Norfolk and Atlantic Terminal Com- 
pany and not by the Norfolk and Portsmouth Traction Company, 
by reason whereof said action against the latter was dismissed 
with cost. 

On September 16, 1908, the defendant filed a plea to the ju- 
risdiction denying plaintiff to be a citizen or resident of the King- 
dom of Italy, but alleging him at the time of the institution of 
his suit, and since, to have resided and had his home in Norfolk, 
Virginia. On November 6, 1908, the defendant filed its plea of 
the statute of limitations. On November 7, 1908, the plaintiff 
filed a special replication to the plea to the jurisdiction, alleging 
himself to be a citizen of Italy within the meaning of the Con- 
stitution and statutes of the United States and that his residence 
in Norfolk was temporary only. On the same day he filed spe- 
cial replication to defendant's plea of the statute of limitation, 
alleging the institution for the same cause of action of his suit 
against the Norfolk & Portsmouth Traction Company, the judg- 
ment therein, and the institution of this suit within one year after 
such judgment. On this same day defendant filed its demur- 
rer to plaintiff's declaration and by agreement in writing the is- 
sue raised by the plea to the jurisdiction was submitted to the 
court without -jury. The court entered thereupon an order over- 
ruling this plea and the demurrer to the declaration ; the defend- 
ant entered its plea of not guilty and issues were joined thereon, 
and upon the plea of limitation, motion was entered by defendant 
to require plaintiff to file a bill of particulars, which motion was 
sustained and this "bill of particulars" was filed in words and 
figures following: 

"The manner in which the plaintiff was injured is as follows : 

"A car of the defendant was at or very near the corner of 

Monticello Avenue and City Hall Avenue, in the City of Nor- 
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folk, which the plaintiff, intending to go to Pine Beach, in Nor- 
folk Co., Va., and a number of others were attempting to board 
for the purpose of becoming passengers. While in the act of 
boarding the car another car of the defendant approached and 
in rounding the curve at that point the end or corner of the car, 
came too close to the car which the plaintiff was then boarding, 
he being then on the step of said car, and struck the plaintiff 
causing the injuries of which he complains in the declaration. 

Counsel for Plaintiff." 
This "bill of particulars" was subsequently permitted to be 
amended by minor additions, and the cause at the instance of the 
defendant was continued until February 1, 1909, when a trial 
was commenced, and at a subsequent day, verdict for $5,000 in 
favor of plaintiff was rendered, motion by defendant to set aside 
was entered, overruled, judgment rendered and exceptions taken. 
The defendant has sued out this writ of error assigning thirty- 
four grounds therefor. 

Pritchard, Circuit Judge: 

We are confronted at the threshold of this case with the ques- 
tion as to whether the court below erred in rejecting the plea 
of the statute of limitations. This involves a construction of 
section 2934 of the Code of Virginia, which gives further time 
when a suit has been brought against the wrong defendant. The 
section in question reads as follows : 

"If an action commenced within due time in the name Of or 
against one or more plaintiffs or defendants abate as to one 
of them by the return of no inhabitant or by his or her death or 
marriage, or if in an action commenced within due time judg- 
ment for the plaintiff shall be arrested or reversed upon a 
ground which does not preclude a new action for the same cause, 
or if there be occasion to bring a new suit by reason of the loss 
or destruction of any of the papers or records in a former suit 
which was in due time, or if any pending cause or in any action 
or suit hereafter commenced within due time in any of the courts 
of this commonwealth the plaintiffs proceed or have proceeded 
in the wrong forum or bring the wrong form of action or against 
the wrong defendant and judgment is rendered against the plain- 
tiff solely upon such ground, in every such case, notwithstanding 
the expiration of the time within which a new action or suit must 
otherwise have been brought, the same may be brought within 
one year after such abatement, or arrest, or reversal of judg- 
ment, or loss or destruction, or judgment against the plaintiff, 
but not after: provided, however, that the time that any such 
action or suit first brought shall be pending in any appellate 
court shall not be included in the computation of said year." 

It is apparent that this statute, among other things, "was 
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intended to provide that where one, because of a misapprehen- 
sion of the facts or other reason, and without fraud, institutes 
suit against the wrong person, the bringing of such suit will not 
prevent him from instituting suit against the proper defendant, 
if the suit abates solely upon that ground." Here, it clearly ap- 
pears that suit was instituted against the wrong defendant, due 
solely to a misapprehension of the facts and without fraud on 
the part of the plaintiff. Under these circumstances, we think 
the ruling of the court upon the issue joined on the pica of the 
statute of limitations was eminently proper. 

We now come to consider what we conceive to be the most 
important question presented by the assignments of error, to- 
wit: as to whether the court below erred in its statement to the 
jury, which was substantially to the effect that, notwithstanding 
the fact that in the two counts contained in the declaration, and 
the bill of particulars filed, it was alleged that the defendant 
•carelessly and negligently ran the northbound car so as to cause 
the injury which the plaintiff sustained, that if it should be found 
that "the injury was sustained at a time when the northbound 
car was stationary and that such injury was due to the fact that 
the southbound car was in motion," the plaintiff would be entitled 
to recover. 

The declaration contains two counts, these counts being in sub- 
stance as follows : 
"First Count: 

"The said plaintiff. .. .was entering for the purpose of be- 
coming a passenger, and then and there became a passenger on 
one of the said electric cars.... and had gotton upon the step 
and platform for the purpose of entering said car as a passen- 
ger the said defendant. . . .by and thiough its said servants, 

grossly, negligently and recklessly ran another One of its cars 
against the plaintiff whilst he was upon said step and platform 

as aforesaid 

"Second Count: 

"And the said defendant. . . . had placed one of its said cars 
at the intersection of City Hall and Monticello Avenues .... to 
receive, passengers. .. ,and the said plaintiff says..., that at the 
time he had gotton upon the step and platform of said car. for 
the purpose of entering the same as a passenger. . . .and was pro- 
ceeding to enter the said car. Nevertheless the said defendant, 
. . . .after its servants in charge of another of its said cars, at 
and near that place, which was approaching the car upon which 
the plaintiff then and there was, as aforesaid, saw, or by the 
exercise of ordinary care could have seen the plaintiff in the posi- 
tion in which he then and there was, in time to have avoided in- 
juring him. carelessly, negligently, and recklessly ran its said 
car, upon and against the plaintiff....?' 
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These counts are based upon the theory that whilst the plain- 
tiff was upon the step and platform of the southbound car which 
he was attempting to enter for the purpose of becoming a pas- 
senger, the defendant, through its servants, recklessly and neg- 
ligently ran another car against the plaintiff, thus causing the 
injury which the plaintiff sustained. 

It will be seen that the defendant was called upon to answer 
a specific charge of negligence, to-wit, that it ran its northbound 
car in a negligent and careless manner so that the plaintiff was 
thereby injured. • Nowhere in the declaration is there to be found 
any allegation to the effect that the defendant carelessly or neg- 
ligently operated the car which the plaintiff was attempting to 
enter for the purpose of becoming a passenger. Thus, the issue 
was at the time of the trial clearly defined, and the defendant 
was not required to meet any theory as to how the accident oc- 
curred other than the one set forth in the pleadings. It appears 
from the evidence that some of the witnesses testified that the 
northbound car was standing still and that the accident was due 
to the fact that the southbound car was in motion and thereby 
came in contact with the northbound car. In referring to this 
phase of the question the court, among other things, said in its 
charge : 

"You are further charged that the two counts in the declara- 
tion filed by the plaintiff in this case, together contain all the 
charges that the defendant has been summoned here to answer. 
Both of those counts allege a state of facts, which, if true, would 
make the plaintiff a passenger at the time he was injured ; the 
only material difference in the charges of negligence against the 
defendant in the two counts being that while in the first count 
it is alleged the servants of the defendant operating one of its 
cars, carelessly, negligently and recklessly ran into the plaintiff 
while he was on the step of the platform of another car, the 
second alleges that this was done after the defendant's servants 
operating the car which is alleged to have run into him, 'Saw, 
or by the exercise of ordinary care, could have seen the plaintiff 
in the position in which he then and there was, in time to have 
avoided injuring him ;' there is the further difference between 
the two counts in that by the second count, it is averred that the 
car upon which the plaintiff took passage had been placed at the 
intersection of City Hall and Monticello Avenues, with a view 
of receiving passengers, and the first count omits the averment 
that the car on which the plaintiff was injured, was thus sta- 
tionary.'' 

The court then proceeded to further explain to the jury what 
they must find in order to justify them in finding a verdict in 
favor of the plaintiff: 
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"The court charges you that if you believe from the testimony 
that the plaintiff took passage upon a car of the defendant com- 
pany, either as charged in the first or second counts of the dec- 
laration, that it was the duty of the defendant to use due and 
proper care to safeguard and protect him while thus a passenger 
on the rear platform of one of its cars, and if you believe that 
while thus upon the platform of one of its cars, the defendant 
negligently ran another car upon and against him causing the 
injury sued for, then he is entitled to recover damages. If, on 
the other hand you should believe that the plaintiff sustained 
the injury sued for, not because of any negligence or neglect on 
the part of the defendant in running its car against him while 
he was a passenger on another one of the defendant's cars, but 
because of his negligence in recklessly and carelessly attempting 
to board a moving car of the defendant company, and while 
hanging to the outside of the 'gate opposite to the side on which 
passengers were being received, and in that way came in collision 
with another car of the defendant company, he is not entitled to 
recover." 

Up to this point the charge is in perfect harmony with the 
theory of the declaration, and the court clearly instructed the 
jury that, in order to entitle the plaintiff to recover, it must be 
found as a fact that the defendant carelessly and negligently ran 
its car against the plaintiff while he was attempting to board 
the southbound car; and the court further said that unless they 
should find that the defendant carelessly and negligently ran its 
car against the plaintiff, as alleged, the plaintiff would not be 
entitled to recover. 

It appears from the record that counsel for the defendant 
in addressing the jury, called attention to the fact that the de- 
fendant's defense to the action was that the northbound car 
was standing and that the southbound car was passing the north- 
bound car at the time the accident happened, and was insisting 
that he would be able to show from the court's instruction (which 
we have quoted) and from the declaration, that those in charge 
of the northbound car were charged in the declaration with neg- 
ligently running into the plaintiff, and insisted, therefore, that 
the plaintiff could not recover if they found from the evidence 
that the northbound car was standing while the southbound car 
was being negligently operated. In other words, it was insisted 
by counsel for the defendant that the proof, as he viewed it, did 
not sustain the allegations contained in counts numbers one and 
two and that, therefore, there was a fatal variance. The court 
at this point interrupted the counsel and made the following state- 
ment to the jury: 

'"Though it is customary for the court to comment on the tes- 
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timony, I rarely do it, and have not done it in this case, but I 
ought not to sit here and hear you make the explanation you 
are making now, in the light of the enquiry of the juror as to 
the court's instruction, because it might mislead the jury. The 
juror's question was this : 'What effect would moving the north- 
bound car have, if it was sufficiently close to the other track to 
cause a collision ;' and you are arguing to the jury that the court's 
instruction in effect says that the northbound car must have 
moved in order to entitle the plaintiff to recover, because there 
is no averment of negligence on the part of the plaintiff against 
the defendant but for running its southbound car. Now that 
implies that it would be negligence on the defendant's part to 
run their southbound car down their southbound track. The 
court never meant to imply that. The instruction means that 
if this northbound car was in such close proximity to the other 
car by reason of its being on the curve, whether standing or 
moving, as that a passenger on the other car would be run into 
by it, then that would not disentitle him to recover, because it 
would be upon the assumption that the defendant was guilty 
of negligence in using its own tracks, which is not the case. If 
the car was so close to the track that it could not run, it must 
not go any further than necessary to allow the other to pass." 

This statement is inconsistent with paragraphs three and four 
of the judge's charge, and practically nullifies what the court 
had to say in those paragraphs as respects the right of the plain- 
tiff to recover. In other words, the statement of the court 
contained in those two paragraphs was to the effect that the 
plaintiff could not recover unless he offered proof to show, (I) 
that he was a passenger on the southbound car; and, (2) that 
his injury was due to the fact that the defendant carelessly and 
negligently ran its northbound car so as to strike him while he 
was attempting to board the southbound car. The learned judge, 
in the statement which we have just quoted, practically told the 
jury that it made no difference whether the proof as to which 
car was moving showed that the plaintiff was struck by the 
northbound car as alleged, or whether his injury was due to 
the fact that the southbound car was moving and thereby came 
in contact with the northbound car. After counsel for defend- 
ant had concluded his argument, the court submitted an addi- 
tional instruction to the jury, bearing upon this phase of the 
question, as follows: 

"During the discussion of the court's instructions by coun- 
sel for the defendant, one of the jurors enquired of him as to 
what would be the effect of the northbound car remaining sta- 
tionary on the curve at the time of the accident; and the court, 
in vi-w of counsel for defendant's interpretation of the court's 
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instructions on that point, orally made explanation of the in- 
struction, intending to write the same out formally, which it 
now does, leaving, however, in the record, what was orally stated 
as taken down by the stenographer at the request of defend- 
ant's counsel, and by permission of the court. 

"The juror's enquiry is as to what would be the effect of 
the northbound car remaining stationary on the curve at the 
time of the accident, so that a passenger on a southbound car 
was struck by the northbound car, so standing on the curve, 
and not actually moving at the time. The court charges you 
that the plaintiff is not disentitled to recover merely because the 
northbound car may have been standing, instead of moving, if 
you believe from the evidence, under the instructions of the 
court, having regard as well as to the plaintiff's contributory 
negligence, that the striking of the plaintiff while a passenger, 
and himself exercising due care, so on the southbound car, by 
the northbound car, was the proximate and direct cause of the 
accident." 

This case, coming, as it does, from the Eastern District of 
Virginia, we are governed by section 914 R. S. (1878). 174 
(Fed. Stat. An., sec. 914, vol. 4, p. 563), which reads as fol- 
lows: 

"Sec. 914. The practice, pleadings, and forms and modes of 
proceedings in civil causes, other than equity and admiralty causes, 
in the circuit and district courts, shall conform, as near as may 
be, to the practice, pleadings, and forms and modes of pro- 
ceedings existing at the time in like causes in the courts of rec- 
ord of the State within which such circuit or district courts are 
held, any rule of court to the contrary notwithstanding." 

In the case of Baltimore & Ohio R. Co. v. Whittington's 
Adm'r, 30 Gratt., 805, the court in stating the object of a decla- 
ration, said: 

"The object of a declaration is to set forth the facts which 
constitute the cause of action, so that they may be understood 
by the party who is to answer them, by the jury who are to as- 
certain the truth of the allegations, and by the court who are to 
give judgment. 1 Chitty Plead., 256; Barton's Law Prac, p. 
103. It is very true that in actions for torts it is frequently 
sufficient to describe the injury generally, without setting out the 
particulars of the defendant's misconduct. In such cases great 
latitude of statement is allowed. But this rule does not justify 
a general and indefinite mode of declaring, admitting of al- 
most any proof. 1 Chitty Plead., 406, note : Jones v. Stephens, 
11 Price's R. 235; 1 Saunders on Plead., and Evidence, 510." 

The leading case in Virginia on the subject is the case of 
Hortenstein v. Virginia-Carolina Ry. Co., 102 Va., 914. It ap- 
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pears from an examination of that case that the rule of pleading 
in actions of this nature, prior thereto, had not been very strict. 
However, after an exhaustive review of the law in that case, 
the court, among other things, quoted with approval the follow- 
ing statement of Judge Staples in the case of Baltimore & Ohio 
R. Co. v. Whittington's Adm'r, supra : 

"* * * The learned counsel for the plaintiff insists that 
if greater particularity is required in stating the cause of ac- 
tion, the plaintiff is liable to be defeated on the trial by a va- 
riance between the allegations and the proofs. A declaration 
can, however, subserve no good purpose unless it be sufficiently 
specific to inform the adverse party of the ground of complaint. 
If it is deficient in that particular, it may as well be dispensed 
with altogether. The plaintiff is presumed to have some knowl- 
edge of the facts upon which his action is founded. If he is in 
doubt as to the precise nature of the evidence, he may frame his 
declaration with different counts, varying his statements to meet 
every possible pbase of the testimony." 

These cases define what is necessary to constitute a proper 
count upon a given state of facts : but in the case at bar there is 
no attempt in any count to set forth the facts so as to present 
this particular theory, which, among other things, was submitted 
to the jury. 

As we have stated, some of the witnesses testified that the 
plaintiff boarded the southbound car, which began to move and 
at which time the northbound car had come to a standstill on 
the curve and that the southbound car in attempting to pass the 
northbound car came in such close proximity to the same that 
the plaintiff, who was standing on the steps or platform of the 
southbound car, came in contact with the northbound car and 
was thereby injured. 

There is nothing contained in either one of the counts which 
undertakes to charge that the plaintiff was injured in the man- 
ner described by these witnesses, and, under such circumstances 
it was but natural that counsel for the defendant should, among 
other things have insisted that if the jury found the facts to be 
in accordance with this evidence, there was a fatal variance, and 
that the plaintiff would, therefore, not be entitled to recover. 

In the rase of l'eary Lee Moss v. The North Carolina Rail- 
road Company, 122 "X. C. SR9, the general rule in regard to this 
question is clearly stated as follows : 

"* * * A defendant is called upon to answer the accusa- 
tions made against him. but he is not called upon, and it would 
be unreasonable to do so. to anticipate and come prepared to de- 
fend any other accusation. It is a settled maxim of law that 
proof without allegation is as unavailable as allegation without 
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proof. There is nothing in the answer to assist the complaint, 
if the facts were as the charge assumes them to be. Conley r. 
Railroad Company. 109 X. C.. 692., 'A complaint proceeding 
upon one theory will not authorize a recovery upon another and 
entirely distinct and independent theory.' 4 Elliott on Railroads, 
Section 1954." 

It may be insisted that this evidence was in the nature of a 
surprise to counsel for the plaintiff, but it would have been an 
easy matter for the plaintiff to have amended his declaration at 
that stage of the proceedings so as to charge that the defendant 
carelessly and negligently stopped its northbound car at a point 
on the curve which brought it in contact with the southbound 
car while the same was passing and that the defendant carelessly 
and negligently operated its southbound car so as to injure the 
plaintiff by being brought in contact with the northbound car. 
The plaintiff did not avail himself of the right which he un- 
doubtedly had to make such amendment, and his failure to do 
so placed him in a position where he was bound to rely solely 
upon the two counts contained in the declaration. Under such 
circumstances, we are of opinion that the court below submitted 
to the jury a theory not supported by any count contained in the 
declaration, and in view of which we are impelled to the con- 
clusion that the court below erred in this respect and that the 
court's action in this respect, in view of the other two counts, 
was such as to materially prejudice the rights of the defendant. 

It being apparent that the judgment of the lower court must be 
reversed, the verdict of the jury set aside, and a new trial 
awarded, we deem it unnecessary to consider the other assign- 
ments of error. 

Reversed. 

BrawlEy, District Judge, dissenting. 

NOTE. 

Under § 914 of the Revised Statutes, known as the uniformity act, 
the court of appeals was bound to follow the practice, pleadings, 
and forms and modes of proceedings existing at the time in the courts 
of record in Virginia. 

Formerly in this state it was sufficient in actions for torts to de- 
scribe the injury generally, without setting out the particulars of the 
defendant's misconduct. In other words, the rules of pleading in 
actions of this nature were not very strict formerly. Baltimore & 
Ohio R. Co. v. Whittington, 30 Gratt. 805. 

In the following cases, the rule in Whittington's case in regard to 
the particularity necessary in stating the cause of action is cited with 
approval: Jones v. Old Dpminion Cotton Mills, 82 Ga. 140; M'Coull 
v. City of Manchester, 85 Va. 579, 586, 8 S. E. 379; Snyder v. Wheeling 
Electrical Co., 43 W. Va. 661, 28 S. E. 733; Humphreys v. Newport 
News, etc., Mf'g Co., 33 W. Va. 135, 141, 10 S. E. 39. 

But the trend of more modern decisions in this state is towards 
greater particularity in stating the cause of action. And the declara- 
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tion now must inform the adverse party of the ground of complaint, 
nor does the fact that the plaintiff is liable to be defeated on the 
trial by a variance between the allegations and proof afford any rea- 
son for mitigating this rule. Hortenstein v. Virginia-Carolina Ry. Co., 
102 Va. 914, 47 S. E. 996. 

But the rule is well-nigh universal that, in an action for negli- 
gence, the plaintiff need not set out in detail the specific acts con- 
stituting the negligence complained of, as this would be pleading the 
evidence. 14 Enc. PI. & Pr„ p. 333. 

A general averment of negligence in the particular act complained 
of, resulting in damages, is good, at least as against a general de- 
murrer. 14 Enc. PI. & Pr., p. 334. 

Accordingly, a declaration specifying the act, the commission or 
omission of which caused the injury, and averring generally that it 
was negligently and carelessly done or omitted, will suffice. 14 Enc. 
PI. & Pr., p. 334. 

Particular facts of negligence implied from a negligent act need 
not be alleged when it is not in the power of the pleader to allege 
them. 14 Enc. PI. & Pr., p. 335. 

The declaration must, however, specify with reasonable certainty 
the main or primary act of omission or commission causing the dam- 
age. Snyder v. Wheeling, etc., Co.. 43 \V. Va. 661, 28 S. E. 733; 
Veith v. Hope Salt, etc., Co., 51 W. Va. 96, 41 S. E. 187; Fisher v. Sea- 
board Air Line R. Co., 102 Va. 363, 46 S. E. 381. 

And a. declaration for negligent injury should aver the fact and the 
manner of negligence. 14 Enc. PI. & Pr., p. 336. 

But if the manner in which alleged acts of negligence caused an 
injury are set out in a declaration with sufficient fullness and clear- 
ness to enable a defendant to understand the case made, and to 
know what he is to meet, that is all that is required. Dingee v. Un- 
rue, 98 Va. 247, 35 S. E. 794, citing Mutual Life Ins. Co. v. Oliver, 95 
Va. 445, 28 S. E. 594; Birckhead v. Chesapeake, etc., R. Co., 95 Va. 
648. 29 S. E. 678. 

"Even where there may be allowable a general charge of negli- 
gence, yet, if the declaration does give certain specifications of neg- 
ligence as sources of the injury, others can not be proven. Hawker 
v. Baltimore, etc., R. Co., 15 W. Va. 628, 629." Snyder v. Wheeling, 
etc., Co., 43 W. Va. 661, 28 S. E. 733. 

The careful pleader will not be unmindful of the advice Judge Sta- 
ples gave in Whittington's Case, i. e., if the plaintiff "is in doubt as 
to the precise nature of the evidence, he may frame his declaration 
with different counts, varying his statements to meet every possible 
phase of the testimony." 



